Charging Order Question
Before you attempt this you are advised to read at least:
· Charging Order Act 1979, particularly s.1(5)
· Roberts Petroleum Ltd v Bernard Kenny Ltd [1983] 12 AC 192
· Part 73 of the Civil Procedure Rules 
· CPR 45 Table 5
Bank of Ambridge v. Edward Grundy
Borcester County Court
Final Charging Order Hearing. 
Hearing Date: 31st January 2011 at 12.40pm
Background
On the 4th July 2008 Bank of Ambridge obtained Judgment against Edward Grundy of £10,978.23, being the unpaid balance of a Credit Card. The Judgment was payable in 14 days. 

On the 20th November 2010, no payments having been made, Bank of Ambridge applied for, and obtained, an interim charging order, over the property Grange Farm. Neither the Court nor the Claimant has received any contact from Mr Grundy prior to the hearing. 
The Conference
Mr Grundy is in attendance. He states that he wishes to oppose the making of a final charging order, and tells you the following:
· He has a series of other unsecured creditors, owed a total of £34,000. They have all agreed to receive payments through the Consumer Credit Counselling Service (The Claimant has served all of these creditors pursuant to CPR 73.5);
· He pays £170 per month to the Consumer Credit Counselling Service which they divide amongst the creditors, proportionately to the size of their debts. 
· He proposes to start paying £40 per month to Bank of Ambridge to discharge his debt. 
· Grange Farm is worth approximately £650,000, but has mortgages secured against it amounting to £510,000. 
At this point the Usher tells you that the Judge is ready to hear the case.
Please outline the submissions you would make in order to persuade the District Judge to grant a Final Charging Order plus fixed costs.
Your answer should be no more than 600 words.
RELEVANT LAW
S.1(5) of the Charging Orders Act 1979:
(5)     In deciding whether to make a charging order the court shall consider all the circumstances of the case and, in particular, any evidence before it as to—

(a)     the personal circumstances of the debtor, and

(b)     whether any other creditor of the debtor would be likely to be unduly prejudiced by the making of the order.

Roberts Petroleum Ltd v Bernard Kenny Ltd [1983] 12 AC 192; 
Extract from Judgment of Lord Brandon. The following principles were not affected by the subsequent reversal of the decision by House of Lords
I do not propose to examine individually these various authorities cited to us, the outcome of which necessarily depended in the end on the particular facts of each particular case. I shall rather try to distil from those authorities the principles of law which they appear to me collectively to establish. In cases where a charging order being made absolute is not precluded by a winding-up order, those principles can, in my view, be summarised as follows:

(1) The question whether a charging order nisi should be made absolute is one for the discretion of the court.

(2) The burden of showing cause why a charging order nisi should not be made absolute is on the judgment debtor.

(3) For the purpose of the exercise of the court's discretion there is, in general at any rate, no material difference between the making absolute of a charging order nisi on the one hand and a garnishee order nisi on the other.

(4) In exercising its discretion the court has both the right and the duty to take into account all the circumstances of any particular case, whether such circumstances arose before or after the making of the order nisi.

(5) The court should so exercise its discretion as to do equity, so far as possible, to all the various parties involved, that is to say the judgment creditor, the judgment debtor, and all other unsecured creditors.

(6) The following combination of circumstances, if proved to the satisfaction of the court, will generally justify the court in exercising its discretion by refusing to make the order absolute: (i) the fact that the judgment debtor is insolvent; and (ii) the fact that a scheme of arrangement has been set on foot by the main body of creditors and has a reasonable prospect of succeeding.

(7) In the absence of the combination of circumstances referred to in (6) above, the court will generally be justified in exercising its discretion by making the order absolute.

