Mortgage Possession Question

Before you attempt this question you are advised to read at least:

· Section 36 Administration of Justice Act 1970
· Section 8 Administration of Justice Act 1973
· Mortgage Funding Services v. Steele (1996) 72 P & CR D40
You may find the additional reading below useful:

· Abbey National v Mewton (1995) CLY 3598

· Cheltenham & Gloucester BS v Norgan (1996) 1 All ER 449

· Gomba Holdings v Minories Finance Ltd (1992) 4 All ER 588 CA

· Parts 3 & 55 of the Civil Procedure Rules

Salamander Loans v. Paul McGhee & Debbie Daniels. 
Central London County Court on the 1st February 2011 at 10:00am

Background
The Defendants took out a Mortgage with the Claimant, for £150,000 on the 17th November 2007 for a term of 20 years. The monthly instalment on the account is £1075.00, and the arrears are currently £11,900. The last payment to the account was on the 10th February 2010 for £1000.
You are representing Salamander Loans at the hearing before District Judge Zacharia. Ms Daniels and Mr McGhee are in attendance. Your instructions are to seek an order for possession in 28 days and a money judgment for the balance outstanding on the mortgage. 

The hearing

You provide the Judge with the relevant figures and documents. 

The Judge turns to the Defendants and asks why the arrears have accrued. They explain that in December 2009 their relationship ended. Ms Daniels left the house, and Mr McGhee’s earnings were not sufficient on their own to pay the mortgage. They admit burying their heads in the sand, but now wish to sell the property for the best possible price. To that end Ms Daniels is moving back in to the property whilst they try to sell it. They are offering to pay the monthly instalment plus an extra £50 per month towards the arrears for however long it takes for them to sell the property. Their combined income is £1800 per month after tax. 

The Judge turns to you and states that:

1. He is minded to make a suspended order on terms that the Defendants do pay the current monthly instalment plus £50 per month towards the arrears, with a money judgment suspended on the same terms;

2. He notes (correctly) that the notice to occupiers/tenants is not compliant with CPR 55.10, because your solicitors became aware of the hearing on the 10th December 2010, but the notice was not sent out until the 20th. He regrets that there may be no option but to adjourn the hearing to rectify this procedural error. 
Please outline the submissions you would make in line with your instructions.
Your answer should be no more than 600 words. 

 RELEVANT LAW

ADMINISTRATION OF JUSTICE ACT 1970, s.36

Additional powers of court in action by mortgagee for possession of dwelling-house.

36. – 
(1) Where the mortgagee under a mortgage of land which consists of or includes a dwelling-house brings an action in action in which he claims possession of the mortgaged property, not being an action for foreclosure in which a claim for possession of the mortgaged property is also made, the court may exercise any of the powers conferred on it by subsection (2) below if it appears to the court that in the event of its exercising the power the mortgagor is likely to be able within a reasonable period to pay any sums due under the mortgage or to remedy a default consisting of a breach of any other obligation arising under or by virtue of the mortgage.

(2) The court – 

(a) may adjourn the proceedings, or

(b) on giving judgment, or making an order, for delivery of possession of the mortgaged property, or at any time before the execution of such judgment or order, may –

(i) stay or suspend execution of the judgment or order, or 

(ii) postpone the date for delivery of possession,

for such period or periods as the court thinks reasonable.


ADMINISTRATION OF JUSTICE ACT 1973, s.8

Extension of powers of court in action by mortgagee of dwelling-house.

8. – 
(1) Where by a mortgage of land which consists of or includes a dwelling-house, or by any agreement between the mortgagee under such a mortgage and the mortgagor, the mortgagor is entitled or is to be permitted to pay the principal sum secured by instalments or otherwise to defer payment of it in whole or in part, but provision is also made for earlier payment in the event of any default by the mortgagor or of a demand by the mortgagee or otherwise, then for purposes of section 36 of the Administration of Justice Act 1970 (under which a court has power to delay giving a mortgagee possession of the mortgaged property so as to allow the mortgagor a reasonable time to pay any sums due under the mortgage) a court may treat as due under the mortgage on account of the principal sum secured and of interest on it only such amounts as the mortgagor would have expected to be required to pay if there had been no such provision for earlier payment.

(2) A court shall not exercise by virtue of subsection (1) above the powers conferred by section 36 of the Administration of Justice Act 1970 unless it appears to the court not only that the mortgagor is likely to be able within a reasonable period to pay any amounts regarded (in accordance with subsection (1) above) as due on account of the principal sum secured, together with the interest on those amounts, but also that he is likely to be able by the end of that period to pay any further amounts that he would have expected to be required to pay by then on account of that sum and of interest on it if there had been no such provision as is referred to in subsection (1) above for earlier payment.  

	Mortgage Services Funding plc v Steele

COURT OF APPEAL (CIVIL DIVISION)

NOURSE, WARD LJJ
(Transcript: Smith Bernal)

10 APRIL 1996
10 APRIL 1996
Miss Newman for the Plaintiff; The Defendant appeared in person

Eversheds, Cardiff

NOURSE LJ
This is an application by the defendant, James William Steele, for leave to appeal against an order made by His Honour Judge Slot in the Reigate County Court on 4 March 1996, whereby he dismissed the defendant's appeal against an order of District Judge Page made on 12 December 1995 granting the plaintiff, Mortgage Services Funding Plc, possession of 4 Broome Hall, Coldharbour, Dorking, Surrey. A warrant of possession has now been obtained and is due to be executed next Tuesday, 16 April. In addition to leave to appeal the defendant seeks a stay of execution over the hearing of the appeal, if leave is granted.

The proceedings arise out of a legal charge of the property granted by the defendant in favour of the plaintiff on 2 July 1990 to secure an advance of 207,546.10. The present position is that monthly instalments are payable together with a monthly amount in respect of buildings insurance. All seems to have gone well to begin with - at least we have not been told the contrary - but by the middle of 1995 arrears had built up. On 13 July 1995 the plaintiff issued proceedings in the County Court, the particulars of claim stating that as at 25 July the amount required to redeem the mortgage would be 260,307.47 plus costs of 337.75.

The matter first came before District Judge Keogh on 6 September, when the arrears were over 24,000. The district judge adjourned the hearing for three months on the defendant's undertaking to pay the current instalments plus 100 per month off the arrears. It appears that that undertaking was, with the assistance of payments made by the Department of Health and Social Security, complied with, but when the matter came back before District Judge Page on 12 December he took the view that Mr Steele was unlikely to be able to pay the sums due under the mortgage within a reasonable period, and so he made an order for possession of the property. The defendant then appealed to the judge, his appeal coming, as I have said, before Judge Slot on 4 March. The judge prefaced his judgment by saying that he was faced with an awkward situation. As I read his judgment, he would certainly have liked to help the defendant if he could have done so, but felt constrained to take the same view as District Judge Page.

The position today, as recounted to us by Miss Newman, for the plaintiff, is that the amount required to redeem the mortgage as at 3 April was 262,313.39. As at the same date the arrears had reached 29,126.27. The arrears were about 26,000 when the matter was before Judge Slot. The current monthly instalments are 2,205.88 each, which, after taking into account housing benefit paid by the Department, leaves a shortfall of about 1,261 per month, the defendant himself having been unable to pay anything since December of last year. So the position is that the arrears are still mounting.

Today we have two further pieces of information. One is put before us by the defendant in an affidavit, in which he says:

"I have a buyer for the property, the sale price agreed is 311,000. I need time to complete the sale."

With regard to that matter the defendant wrote to the plaintiff at the end of February, in advance of the hearing before Judge Slot, saying that he had two potential purchasers. However, it seems that nothing was made of that before the judge, who did not refer to a possible sale in his judgment. We have sought further details from the defendant about the matter. He says that he has instructed a licensed conveyancer, Mr Mendis, to act on his behalf in relation to the proposed sale, but we have no further details about it, nor do we have anything which would enable us to say that the matter had reached a sufficient stage of certainty to allow the proceedings to stand over pending completion of the sale.

Secondly, the defendant has told us that he has been offered a job, which he has accepted, as from the end of this month at a salary of 750 gross per week. Again we have no further details of that but, even if he starts in that job and continues in it, it would be a tall order for him to find, out of a salary of that amount, what is needed to meet the monthly shortfall of 1,261 and to start paying off some of the arrears as well.

In any event, the defendant has very fairly told us that he recognises that the property has got to be sold. That really seems to be clear; it is a huge mortgage debt. At the moment, if the property could be sold for the figure of 311,000, there would be sufficient to redeem the mortgage and leave something to spare for the defendant on top. The general approach of the court in cases of this kind, where the mortgagor recognises that the property has got to be sold, is not, on that account, to delay the mortgagee from enforcing his remedies. If the property has to be sold, it can just as well be sold by the mortgagee, whose duty is always to obtain the best price reasonably obtainable at the date of sale. If there is a potential purchaser at hand, then all the mortgagor has to do is to put the mortgagee in touch with him and the matter can proceed from there. Unless there is firm evidence that a particular sale is about to be completed, it is not the practice of the court to prevent the mortgagee from enforcing his remedy of obtaining possession and exercising his own power of sale over the property.

In all the circumstances it does not seem to me that this court has sufficient material before it to justify it in taking a different view from that taken by Judge Slot on 4 March. On that footing, this application must be dismissed.

WARD LJ
I agree.

The applicant puts forward a first case that he may be able to discharge the arrears by means of some instalment plan. The question posed in Cheltenham & Gloucester Building Society v Norgan [1996] 1 All ER 449, [1996] 1 WLR 343 was essentially this: would it be possible for the mortgagor to maintain payments of the arrears by instalments over the period of the term of the mortgage? Ordinarily that would require detailed evidence of budget and so forth to satisfy the court that there is that prospect. Here that prospect is unrealistic, as I think Mr Steele acknowledges. On the payments made by the Department of Health and Social Security he cannot begin to discharge the arrears. On an income of some 750 a month gross, when he has discharged his tax bill, there will be insufficient left to him to be able to afford the current instalments of 2,200 odd plus a reasonable amount off the arrears. The learned judge came to the right conclusion on the material before him and nothing presented to us today convinces me that he was wrong.

As for the prospect of sale, which is really what Mr Steele is hoping for, I agree with my Lord that the evidence of that is utterly flimsy. There is nothing before us which would enable me to be persuaded that he has any real hope, within a reasonable time, of clinching that sale.

Accordingly, I too would dismiss the application and would urge Mr Steele to cast himself on the mercy of the plaintiffs and to persuade them, if he can and if they are willing, to allow him to continue this negotiation in the hope that it bears immediate fruit. But that is a matter between him and the mortgagees. It is, sadly, not for us.

I would dismiss the application.

Application dismissed


 
