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HHJ LETHEM:  
1. This judgment relates to an appeal against an order of Deputy District Judge Blake made on 13 October 2021 in the Bromley Hearing Centre of the County Court.  In broad terms, he refused to permit payment out of the children’s fund in relation to an after the event insurance policy.  I granted permission to appeal on 15 December 2021.  
2. The background is almost immaterial to the proceedings, which raises a point of more general importance.  However, it would be right to record that on 9 February 2019 the claimant, who was 11 years old at the time, was in the defendant’s store when he was hit in the eye by a pole projecting from an escalator within the store.  He suffered personal injury, and as a result a report was obtained from Professor Nee, who diagnosed a contusion to the right eye which resolved in the four weeks.  Additionally, the claimant experienced anxiety which it was expected would resolve within 12 months.  In due course, the defendant’s insurers offered the sum of £1,750 to resolve the case, which offer was accepted.
3. The action was funded by a conditional fee agreement under which Clause 5 required the litigation friend, Ms xxx, to pay to her solicitor’s basic charges, disbursements, and insurance premiums, if any, together with a success fee put at 25%.  The solicitors at that time assessed the risk and a copy of the risk assessment is available and was available to the lower court.  Essentially, the risk factors were described as: the fact that the client was a child and that there might be difficulty in establishing the accident mechanism; that there were no independent witnesses; that there was a potential for dispute on the facts of the accident circumstances; that no medical attention was sought; and there was a possibility of a lack of adult supervision being in issue in the proceedings.  Following the entry into the conditional fee agreement, the litigation friend’s solicitors took out an ATE policy with Rightshield which covered his exposure to an adverse costs order in the proceedings.  
4. I have seen a witness statement from the litigation friend dated 21 September 2021 which was before the lower court.  The witness statement tells me that the litigation friend knew of the 25% success fee and also that she was aware of the premium and that it would be deducted from the child’s fund in the event of success.  
5. Pursuant to CPR 21, the Court was required to give its approval to the proposed settlement of the action, and accordingly the matter came before Deputy District Judge Blake.  He was happy to approve the overall figure of £1,750 but made it very clear from the outset that he was not content with the suggestion that the Rightshield premium of £336 should be deducted from … X’s damages.  Right at the start of the hearing, he said this:  
“I am happy to approve the 25% success fee, but the next two issues I do have difficulties with.  One, I just do not see the need for an insurance premium in this case, and I am not prepared to deduce £336 from the compensation.  It was unnecessary, the amounts in issue.  The only argument is about Part 36 offers, but bearing in mind” (and then it is inaudible) “it was simply not justified and is unnecessary”.
6. The claimant’s advocate, Mr Bailey, sought to persuade the judge that the ATE premium was necessary given the risks that were involved, and the following exchange took place:  
“Sir, in my view, the ATE premium was necessary given the risks that were involved by the litigation friend in bringing this claim.  You will have seen the risk assessment, I hope within the papers, so that outlines some of the risks involved”.  

The district judge responded:  
“Yes, they all relate.  That is why I am allowing a 25% success fee”.  
Mr Bailey on behalf of the claimant redoubled his efforts, making various points as to why the ATE premium was reasonably incurred.  He pointed out that there was risk in the litigation, that if a Part 36 offer was not accepted and not bettered at trial, then that would lead the claimant or the litigation friend at grave risk of suffering higher costs than the £336 sought under the ATE premium.  He suggested that there were overall risks which made it reasonable to incur the £336.
7. The resolution of that issue is found later in the judgment on page 100 in the bundle where the deputy district judge said this:  

“What I have to say is I am not prepared to have the £336 taken out of Liam’s compensation from the insurance.  In my view, it was not reasonably incurred and the risks were so small it was not reasonable, particularly in terms of amount.  The amount of money here, a four‑week injury, the likelihood of an inability to advise as to the appropriate amount of quantum, the likelihood that you are going to run to trial and incur huge amounts of costs are so small, the amount is not reasonable anyway.  Bearing in mind the very small risk I think there was, I think it was unnecessary.  I do not think it needed to be incurred.  I am not prepared to award it”.  

That was essentially the resolution of the issue at the lower court.

8. The appellant appeals that decision on three grounds.  The first alleges that the deputy district judge erred in his approach to the assessment of insurance premiums in saying that the amount of the premium was too high, and that this was impermissible following the decision of the Court of Appeal in West v Stockport NHS Foundation Trust [2019] EWCA Civ 1220.  The second ground is that, again, the judge fell into error of law in failing to address the question of reasonableness of recovery of the premium from the claimant’s damages in a solicitor and own client context.  The ground includes the following.  Specifically, he failed to take into account the dictum in Herbert v Hill Law Limited [2019] EWCA Civ 527 and the principle that ATE premiums are essentially beyond challenge on a solicitor and own client level.  Further that it was inconsistent with this principle for the Court to disallow the same, particularly in circumstances where there is no suggestion that the litigation friend was not acting in the best interests of the claimant.  The third ground is an error of discretion that, insofar as the learned district judge had a discretion in light of above, he was wrong to find that the ATE premiums were not reasonably incurred and reasonable in amount.  Specifically, the ground draws attention to the fact that the judge had accepted that there was risk in allowing the 25% success fee; that in those circumstances he was bound to accept that there was a risk that costs may fall due from the claimant, described as an insurable risk; and that he was informed through the witness statement of the solicitor of the terms of the insurance policy and the risks presented.  The finding that the risk was so small as to make it unreasonable was inconsistent with the factual basis.

9. In terms of the law, the operative provision is that found at Part 21.12 which states that:  
“A litigation friend who incurs costs or expenses on behalf of a child or protected party in any proceedings is entitled on application to recover the amount paid or payable out of any money recovered or paid into court to the extent that it is (a), has been reasonably incurred; and (b), is reasonable in amount”.  
It is clear that 21.12 includes payment of ATE insurance premiums.  Mr Hughes, who has appeared on behalf of the appellant, particularly relies upon the provisions of CPR 21.12(4) which states this:  
“In deciding whether the costs or expenses are reasonably incurred or reasonable in amount, the court will have regard to all the circumstances of the case including the factors set out in Rule 44.4(3) and 46.9”.

10. Rule 46.9 is relevant at (3) which says this:  

“Costs are to be assessed subject to paragraph (2)” (which is not applicable in this case).  “Costs are to be assessed on the indemnity basis but are presumed (1), to have been reasonably incurred if they were incurred with the express or implied approval of the client; (b), to be reasonable in amount if their amount was expressly or impliedly approved by the client”.  

Before leaving the law, it is right that I expand upon the provisions set out in West, and I have been very helpfully referred to paragraph 56 of the decision in West where the Court essentially set out four principles relating to the quantification of ATE premiums.  The Court said:
i) Disputes about the reasonableness and recoverability of the ATE insurance premium are not to be decided on the usual case-by-case basis.  Questions of reasonableness are settled at a macro level by reference to the general run of cases and the macro-economics of the ATE insurance market, and not by reference to the facts in any specific case.
ii) Issues of reasonableness go beyond the dictates of a particular case and include the unavoidable characteristics of the ATE insurance market.

iii) 
District judges and cost judges do not have the expertise to judge the reasonableness of a premium except in very broad-brush terms, and the viability of the ATE market will be imperilled if they regard themselves (without the assistance of expert evidence) as better qualified than the underwriter to rate the financial risk the insurer faces.

iv) 
It is for the paying party to raise a substantive issue as to the reasonableness of the premium which will generally only be capable of being resolved by way of expert evidence.
The reference to Herbert v HH Law Limited is a reference to a decision that ATE insurance premiums do not normally fall within the categories of a disbursement and are therefore not normally susceptible to assessment under Part 46.9.
11. In terms of the application of the law, Mr Hughes’ approach to the provisions of Part 21.12 essentially started from the premise contained in Rule 21.12(4) that the Court has to have regard to the provisions of Rule 46.9.  He of course made the point that, in relation to Rule 46.9, notions of proportionality are absent because the assessment is on an indemnity basis. Further, that there are the presumptions that the costs have been reasonably incurred and are reasonable in amount provided they are incurred with the agreement of the client.  Factually he referred to the witness statement from the litigation friend which confirmed that costs were incurred with her knowledge and approval.  Thirdly, of course, he submitted that, based on the Herbert v HH Law decision, ATE premiums are not capable of being challenged under the provisions of 46.9.  Thus he submitted that, on a true interpretation, it is not open to a district judge to disallow an ATE premium that meets the requirements of Part 46.9.
12. He accepted that there is something of a tension between the suggestion that some ATE premiums can be considered under the provisions of CPR 21.12 and the consequences of Herbert v HH Law that they cannot be considered under 46.9.  He referred me to the decision in BCX v DTA [2021] EWHC B27 (Costs), and that there was perhaps some residual discretion under 21.12.  In that respect, he said that the Court should start with a presumption that the costs have been reasonably incurred and reasonable in amount providing the litigation friend has approved them.  Thus, in his submission, the litigation friend had two advantages in the exercise of discretion under CPR 21.12.  Firstly, that proportionality should not play a part in the consideration of whether to allow a payment out pursuant to Part 21.12, and secondly, the assumption ought to be that the costs were reasonable in amount and reasonably incurred.  On that basis therefore, Mr Hughes gave some primacy to the effect of Part 46.9 over the operation of Part 21.12.

13. In seeking to clarify the way in which those two provisions mesh, it seems to me that there is a conscious reference to the provisions of Part 46.9 in Rule 21.12(4).  That it is there for a reason.  However, it is plain that the provision simply enjoins the Court to have regard to the provisions of 46.9.  In other words, the judge is to have regard to the fact that were there to be an assessment between the solicitor and the litigation friend, then that would be on an indemnity basis and the presumptions to which I have referred apply.  It is not a provision that makes Part 21.12 subservient to Rule 46.9.  Rather, it seems to me that the Court has to recognise that insofar as it departs from the provisions of Rule 46.9, it is rendering the litigation friend vulnerable to being personally liable for costs which are not permitted under Part 21.12 but are not open to challenge as between the litigation friend and the solicitors under CPR 46.9, because of the way in which 46.9 operates.  Thus the effect of that recognition is that the Court is likely to start from a presumption that providing the litigation friend has approved the costs, they have been reasonably incurred and are reasonable in amount.  Secondly, the judge is likely to start from the assumption that the costs are proportionate.

14. However, it is open to the judge to depart from that initial starting-off point, and indeed were that not to be the case, then there would be no reference to Rule 44.4(3) with of course the ‘eight pillars of wisdom’ which would guide a judge in deciding whether to depart from the initial starting off point.  Thus, it may be that there are factors found in 44.4(3) or in any other circumstances of the case that would cause the Court to depart from those presumptions.  That would depend on the factors engaged in each particular case.  Where there is evidence that undermines the starting off point of proportionality and reasonableness, then the Court is entitled to take into account those factors and to decide that the ATE premium should not be deducted from the child’s damages.  What is not open to the court is to simply say that the premium was unreasonable in amount on a case by case basis. (see West)
15. Against the legal background, I turn to consider the grounds of appeal.  I do so in a context where I interpret that the deputy district judge’s primary concern was not the quantum of the costs but rather whether they were reasonably incurred at all.  I accept that in the busy hurly-burly of delivering a short judgment that the judge did make some references to quantum.  Insofar as he made references to quantum, it seems to me that this was in error.  I accept Mr Hughes’ submission that the approach to the quantification of ATE premium has now been resolved by the West decision and that it is not open to a district judge to consider quantum on a case-by-case basis, closing his or her eyes to the overall operation of the market.  Indeed, West makes clear, any challenge to an ATE premium will be conducted at a macro as opposed to a micro level.  Thus, I consider that the deputy district judge fell into error insofar as he was seeking to quantify the amount of the ATE premium.

16. However, in my judgment, that was not the overriding and overarching factor playing on his mind.  I have already made reference to the passages which suggest that a starting off point was that this premium was not reasonably incurred.  I accept that on occasions he diverts, as does the advocate, into talking about necessity.  That I think is a looseness of language arising out of the circumstances in which the judgment was given.  It is plain, particularly in the resolution, that the learned deputy district judge bore in mind the reasonableness test.  In considering the reasonableness of the matter, it seems to me that the deputy district judge approached the case without the presumptions and assumptions that arise under a proper interpretation of Rule 46.9 in his mind. The point of departure should have been that these costs were reasonable, both in being incurred and in quantum, whereas the judge approached the matter on the basis that they were unreasonable and simply supportive of that position.  
17. His consideration of them being unreasonable I consider falls into error which can be demonstrated by a passage to which I have already referred.  It is the passage in which Mr Bailey on behalf of the claimant and litigation friend talked about the risks involved in the litigation bringing the claim.  The deputy district judge replies, “That is why I am allowing a 25% success fee”.  That to my mind is an acceptance that there was a risk.  Indeed, I would go further.  It is an acceptance that the risk is such as would justify a 25% success fee as opposed to a lower success fee.  It is therefore an acceptance that there was an appreciable and significant risk in the litigation.  Accordingly, when the deputy district judge resolved the matter, he seemed to approach it on the basis that the risk was de minimis, and thus it seems to me that there is within the judgment an inherent contradiction and tension between allowing the success fee and then disallowing the ATE premium upon which it was based.  I thus consider that the deputy district judge failed to properly apply the operation of Rule 21.12(4) and failed to have a proper regard from the assumptions and presumptions that arise from that provision via CPR 46.9.  This was a failure to properly apply Rule 21.12 and an inherent contradiction in factual findings.  In the circumstances, I will allow the appeal under grounds two and three and I will order that the litigation friend is entitled to have the £336 deducted from the children’s damages.  
18. Upon hearing counsel for the litigation friend and upon the litigation friend applying to be joined as a party to the appeal, (1), the litigation friend be joined as appellant to the appeal, and the appeal be allowed pursuant to grounds two and three.
End of Judgment
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